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and the UK are ready and able to come to
bi-lateral agreements in the area of
criminal justice cooperation without
delay. Ireland and the UK are in a unique
position as the Common Travel Area is the
only example of a borderless area
between an EU and a non-EU country that
is outside of Schengen. The uniqueness of
this position provides a justification for
seeking greater cooperation than any
other non-EU country has been able to
previously enjoy. Of course, such bi-
lateral arrangements will carry a cost
alongside general increases to policing
across a more complex border. The UK
needs to accept that maintaining security
across a Common Travel Area, which falls
outside of the European Union and
Schengen Area, will require additional
resources.

There is already evidence from the courts
that Brexit is likely to be a source of legal
challenge in the coming years unless the
UK is able to participate comprehensively
in the area of Justice and Home Affairs.
The case of Minister for Justice and
Equality v_O’Connor [2017] IESC 48 is a
clear example of this. Whilst the case was
wholly unsuccessful, the appellant, Mr
O’Connor, attempted to avoid extradition
from Ireland to the UK for a £5million
fraud on the basis that the EAW was
unenforceable post-Brexit due to an
absence of rights protection. This
challenge was brought before Article 50
had even been triggered. Although the
appeal was unsuccessful it highlights the
potential for legal challenges to arise if
there are unclear post-Brexit
arrangements or cooperation is too
piecemeal to the point that it undermines
the mutual trust and recognition which
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underpins EU cooperation across the area
of JHA. The patchwork of EU instruments
in this area cannot be easily disaggregated
as many mechanisms support or underpin

each other. The efficacy of a particular
measure often depends upon the
availability of a range of other

cooperation mechanisms. For example,
the willingness of member states to
engage with the EAW process is assisted
by other cooperation measures that
ensure extradited individuals are treated
fairly after conviction such as the
European Prisoner Transfer agreement
which enables individuals to serve
custodial sentences in their home country.

Conclusion

Although many of the issues surrounding
the Irish border (including trade, the
Common Travel Area and the Good Friday
Agreement) are being considered as part
of the ongoing Brexit negotiations it
appears that, as yet, there is no coherent
strategy for dealing with the question of
how effective criminal justice cooperation
between the UK and the ROI will be
maintained post-Brexit. It is imperative
that effective criminal justice cooperation
between the UK and the ROl is
maintained, not least because of the
special status of the border given its
position as the only land border between
the UK and the EU, the need to maintain
an open border and the mutual benefit in
avoiding an increase in border related
criminal activity.


http://www.bailii.org/ie/cases/IESC/2017/S48.html
http://www.bailii.org/ie/cases/IESC/2017/S48.html
http://www.lisbon-treaty.org/wcm/the-lisbon-treaty/treaty-on-European-union-and-comments/title-6-final-provisions/137-article-50.html

)

¥ Association for Criminal Justice Research &Development - Conference Report 2017

Revenue Perspectives — Joint Agency Cooperation
Marie-Claire Maney, Assistant Secretary/Revenue Solicitor and Head of Investigations
and Prosecutions, Revenue Commissioners

Good afternoon, Ladies and Gentlemen. |
am delighted to have been invited to
speak at this prestigious event.

My name is Marie-Claire Maney. So, who
am I? In a nutshell, | am a lawyer and a
senior civil servant. To paraphrase Oscar
Wilde, to be a member of one unpopular
group seems unfortunate but to be a
member of two, seems somewhat
careless. | hold two posts in Revenue and
they are both the best jobs in the world.
So, | am very fortunate to wear two
interesting hats.

Firstly, | am the Revenue Solicitor with
responsibility for managing and directing
the legal function within Revenue from
tax appeals, commercial litigation,
insolvency proceedings, prosecutions and
everything in between. In addition, nearly
three years ago, | was asked to become
the Head of the Division which has
national responsibility for enforcement
policy and national and international
operations.

So, | am | suppose at the coalface in terms
of effects of Brexit both as a practising
lawyer and the head of the enforcement
function. Our judicial system and case law
are influenced by our closest common law
neighbour and our fight against crime is
hugely assisted by the same. | feel
personally at the coalface of Brexit, being
Northern Irish, and | was struck this week
by Matt O'Toole’s article in the Irish Times
on the concept of “identity”. They say
identity politics is waning but certainly the
concept of “identity” has currency.

Today, | am going to speak in my second
role in Revenue, that of Head of the
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Division with national responsibility for
national and international operations
tackling abuse in the area of marked oils,
drugs, tobacco, counterfeit goods, tax and
excise evasion. Essentially, all areas that
are catnip to the world of organised crime

gangs.

| am not going to speak about Brexit and |
hope | am forgiven for this omission but it
is important that we understand the
“now” and the current level of
cooperation. So | am going to speak
about the “now” and some very positive
initiatives, which have had positive
benefits in all our lives. | shall leave it to
others to figure out how things will
change but it is critically important that
the level of cooperation in the field of
tackling organised crime, between the 27
Members States and the United Kingdom
continues post-Brexit. That, it is assumed,
would be agreed by everyone.

There have been two major cross
jurisdictional initiatives between the Irish
and British that have made considerable
inroads into cross border crime.

Firstly, there was joint co-ordination
between the British and Irish Revenue
authorities in the development of a
marker for diesel. As you will be aware it
was relatively straightforward to launder
what is colloquially known as ‘red’ and
‘ereen’ diesel. This laundering has a
corrosive effect on the environment, the
excise revenue but even more so on
society. When criminal activity takes hold
and becomes “the norm”, then it has a
damaging effect.
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| worked on the project which asked the
marketplace to invent a new marker that
would be much more of a challenge to
remove. It was an innovative gamble to
ask the marketplace to tender for a
product they had not yet invented. This is

what makes the public sector so
interesting to work in and so life
enhancing.

| am delighted to say that a new marker
was invented and it has been added to
diesel in the United Kingdom and Ireland
for the last few years. Excise receipts
have increased substantially and also the
environmental pollution is much reduced
from laundered sludge. This was a direct
result of cross jurisdictional cooperation.

Another really positive initiative was the
Joint Agency Taskforce. In November
2015, the political parties in Northern
Ireland, and the British and Irish
governments concluded the Fresh Start
Agreement. One of the agreed provisions
was the establishment of a Joint Agency
Taskforce to identify strategic priorities
for combatting cross border organised
crime and to oversee operational co-
ordination.

I was appointed the Revenue
representative on the Strategic Group of
the Joint Agency Taskforce and Mick
Gilligan, who is conducting one of the
workshops, is the Revenue representative
of the Operational Group of the Joint
Agency Taskforce. The Strategic Group
sets the priorities and the roadmap and
the operational group has to then put in
place plans to “operationalise” that
roadmap.

So, has it worked?

Well, from Revenue’s perspective it has
been a success and the cooperation on
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the island of Ireland between the various
agencies has been very much enhanced by
the Joint Agency Taskforce. It is the first
time all the agencies have sat together
and that has enhanced intelligence
sharing and operational effectiveness.

For the first year the priorities were set on
crime types with the second vyear
focussing on specific targets and crime

gangs.

The first priority which was pertinent to

Revenue was excise fraud. With any
attempt to tackle organised crime,
diversion activities commence.

Intelligence in 2015 alerted that substitute
fuels may have increased, as a way around
the new marker | have just spoken about.

In early 2016 Revenue commenced an
investigation jointly with HM Revenue and
Customs  (HMRC) into  suspicious
movements of substitute fuel with
potential for considerable loss of excise
and vat. This operation which was
supported by HMRC and the PSNI resulted
in 390,000 litres of product being seized in
Northern Ireland, and over two million
litres of historic movements identified
through Dublin and Belfast ports and
there were arrests. The operation took
place over many countries and indeed
counties in Ireland and then moving to
Northern Ireland.

This operation won the outstanding
collaboration category at the UK
Government Counter Fraud Awards in
September 2016.

From that work, further operations have
been successful this year but it is too
premature to speak of these now as some
are still ongoing. But that is the nature of
successful cooperation and operations, it
leads on to other success.
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The Joint Agency Taskforce has this last
year moved into joint targets of the
agencies and recently Revenue supported
five other agencies on a cross
jurisdictional raid on many premises for
money laundering and disruption of an
organised crime gang.

There is no doubt in my mind that the
Joint Agency Taskforce is working and is
having real success. The various
legislative frameworks under the Fresh
Start Agreement and EC Treaties and
Conventions are critical to its success. But
as important are the relationships
between all the personnel. | am confident
that all those in the law enforcement
community will continue to work and
cooperate post-Brexit. My key message is
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that whatever happens in a post-Brexit
environment, relationships will continue
and we shall find a way of continuing our
good work. It is my distinct good fortune
to work in such an interesting field and
with great colleagues in all the agencies in
all the jurisdictions.

| shall leave you with an Oscar Wilde
quote. Oscar Wilde wrote that women
are to be loved, not understood. | hope |
may have proved him wrong and you
understood something of what | have
spoken of today.

| hope you enjoy the rest of your
Conference and thank you again for asking
me to speak.
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Human Rights on the Island after Brexit
Brian Gormally, Director, Northern Ireland Committee on the Administration of

Justice

Committee on the Administration of
Justice (CAJ)

The Committee on the Administration of
Justice (CAJ) was established in 1981 and
is an independent non-governmental
organisation working for human rights
and affiliated to the International
Federation of Human Rights. CAJ takes no
position on the constitutional status of
Northern Ireland and is firmly opposed to
the use of violence for political ends. Its
membership is drawn from across the
Community and it takes no government
funding.

Introduction

This paper looks at the possible threats to
human rights and accordingly to the
operation of criminal justice across the
island in the aftermath of Brexit. It will
only examine the issues that arise that are
particular to the lIrish situation, not how
the impact of Brexit on EU-wide criminal
justice cooperation may impact on this
island. In particular, we will look at the
threats to the peace agreement as any
disruption of the constitutional settlement
which has applied for the past twenty
years would have profound consequences
for the rule of law in this region.

Of course, many of the human rights
impacts of Brexit are going to be in the
North. Northern Ireland will lose the
protection of the Charter of Fundamental
Rights, the oversight of the European
Court of Justice and the effect of EU
law, especially equality directives.
Furthermore, although the xenophobic
character of the anti-EU campaign was
more evident in England, the DUP in
particular forged links with “alt-right”
funders who are fundamentally racist.
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Any boost to sectarian and racist elements
will be felt mainly in the North.

However, much of the threat to human
rights comes from the undermining of the
peace agreement that Brexit represents.
From a human rights perspective,
although different constitutional
arrangements  can provide  equal
protection for rights, the particular
configuration of the 1998 settlement
brought the conflict to an end. No
plausible alternative has been proposed
that would not run the risk of a return to
conflict and a consequent bonfire of
human rights. It is therefore the first line
of defence for human rights activists.

The Agreement itself was an all-island
affair, cemented by a British-Irish Treaty
and affirmed by an act of self-
determination of the people of Ireland as
a whole in simultaneous referenda.
Although the main direct effects are felt in
Northern Ireland, the peace and
prosperity of the South is also dependent
on the continuing success of the peace
process. The development of the rule of
law based on human rights standards
across the island also depends on
maintaining the peace. Many of the
issues, especially around citizens’ rights,
can only be resolved by the active
participation of the Irish Government,
hopefully spurred on by active civil society
participation.

Brexit and the Belfast Good Friday
Agreement

The Belfast/Good Friday Agreement
(BGFA), in addition to being approved by
referenda, North and South, was
incorporated as a treaty between the UK
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and Ireland and lodged with the UN (UK
Treaty Series no. 50 Cm 4705) and entitled
the British-Irish Agreement 1998. Article
2 of the treaty binds both Governments to
implement the provisions of the annexed
Multi-Party Agreement which
corresponded to  their respective
competencies. From a human rights point
of view, although rights can be protected
in a range of constitutional forms, the
current reality of Northern Ireland is that
the Agreement represents the best
current safeguard of peace and human
rights and must be protected.

The Agreement creates a unique
constitutional context for Northern
Ireland. One of its purposes was declared
to be that the British and Irish
governments wished:

To develop still further the unique
relationship between their peoples and the
close co-operation between their countries
as friendly neighbours and as partners in
the European Union; [Preamble; British
Irish Treaty 1998]

There is therefore a presumption that the
Treaty and the attached Multi-Party
Agreement are to be understood in the
context of the common membership of
the European Union (EU) of Ireland and
the UK. The departure of the UK from the
EU (Brexit) will therefore have significant
effects on the operation of the
Agreement.

More generally, the withdrawal of the UK
from the EU will have a profound effect
on the legal and constitutional
underpinning of the present jurisdiction of
Northern lIreland, its relations with the
Irish state and UK-Ireland bilateral
relations. The UK and Ireland’s common
membership of the EU was an assumption
in the Belfast Good Friday Agreement
(BGFA) and the UK’s adherence to EU law
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regulates the powers and legislative
operations of the devolved institutions.
The equal rights of Irish and British
citizens, a principle of the BGFA, in great
part relies on the equal rights of both as
having EU citizenship. The lack of
significant border regulation is largely due
to common membership of the EU, North
and South, as well as the improved
security situation. Many equality and
anti-discrimination provisions in Northern
Ireland, which have particular importance
in a divided society, rely on EU law. For
more detail on the human rights and
equality implications of Brexit see CAJ’s
conference report “Brexiting and Rights”
https://caj.org.uk/2016/09/30/brexiting-
rights-conference-papers/.

All of these impacts could have a
destabilising effect on the constitutional,
political and legal settlement that, in the
main, ended the violent political conflict
which devastated the people of Northern
Ireland and gravely affected those in the
rest of the UK and Ireland. While it is
unlikely that any one particular effect of
leaving the EU would destroy the peace
settlement, the cumulative impact could
begin to unravel it. In particular, any
diminution in the protection of rights of
the people living on the island could
reduce trust in the BGFA institutions and
any unravelling of the settlement would
be disastrous for human rights. A
continuing preoccupation of CAJ will
therefore be the protection of the
integrity of the peace settlement and the
various agreements that make it up. As
we have said, given that violent conflict
always involves abuse of human rights,
protecting the peace settlement is our top
priority.

Let us look more closely at some of the
ways in which Brexit may have a negative
effect on the peace settlement.


https://caj.org.uk/2016/09/30/brexiting-rights-conference-papers/
https://caj.org.uk/2016/09/30/brexiting-rights-conference-papers/
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The process was and is an all-island one
While there are three strands of the
Agreement (BGFA), its all-island character
is not restricted to Strand 3 (North-South).
The lIrish government was intimately
involved in the negotiations, the BGFA
was sealed with a British-Irish Treaty, all-
island cross-border bodies were
established, there is the concept of
“equivalence” in human rights
protections, the recognition of the
“birthright” of people who live in
Northern Ireland to Irish citizenship makes
that concept an all-island one and many of
the outworkings of the peace process
involve both parts of the island.

The fact that both jurisdictions on the
island were part of the EU supported
progress towards harmonisation in many
areas of economy and society, freedom of
movement across an increasingly notional
Border and made economic integration
easier and apparently inevitable. All of
that will be stopped in its tracks. How are
cross-border bodies, for example, to
operate in two different economic and
social as well as political regimes? Any
move towards a border that is controlled
in any way, by fixed checkpoints,
electronic surveillance or in-country spot
checks, will not only cause economic and
social inconvenience but also accentuate
the distinction between jurisdictions
which was becoming usefully blurred.

The process was founded on the exercise
of self-determination

The BGFA recognised that “It is for the
people of the island of Ireland
alone...without external impediment, to
exercise their right of self-determination.”
The people of the whole island voted for
or against the Agreement on the same day
and on the same question. Depending on
the point of view, this was an act of self-
determination by all the people of Ireland
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or of the people of Northern Ireland with
a supportive vote in the South. Either
way, the principle of the people living on
this island deciding their own future was a
foundation stone of the Agreement. It is
notable that the UK Government’s
Position Paper on Northern Ireland and
Ireland in Para 53 ignores the role of the
will of the people of the South in
accepting or not the choice of the people
of the North in relation to the
constitutional status of Northern Ireland.

The UK-wide Brexit vote involved a
complete disregard for the principle of
self-determination as regards both
Northern Ireland and the island of Ireland.
The  North has  been  explicitly
subordinated to the will of the UK as a
whole. The vote to leave the EU was not a
“national” matter without any particular
impact on Northern Ireland. On the
contrary, the effect of the Brexit vote will
be, unless some kind of remedial action is
taken, to change irrevocably the
relationship between North and South.
That the North’s clear wishes on that
subject have been ignored puts a question
mark over the whole recognition of self-
determination painstakingly built up since
the language of the Downing Street
Declaration in 1992 opened up the route
to the ceasefires of 1994. The hopes of
some that constitutional law would have
developed far enough to recognise the
rights of the devolved regions were
dashed by the Supreme Court in the
Agnew case - there is currently no legal
means of expressing this fundamental
pre-condition of a successful peace
process.

The “birthright” of the ability to be Irish
or British or both by individual choice is a
fundamental pillar of the Agreement

For most people, the passport of choice is
not just an identity accessory like a Gaelic
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top or a Rangers shirt but a declaration of
national aspiration and indeed allegiance.
The BGFA proposes the disentangling of
national identity from its expression by
residence in a nation state. The promise
of this process was to create conditions
where people with different national
allegiances could share the same political
and geographical space. At the present
time the nation state governing Northern
Ireland is the UK but the BGFA expressly
recognises the right of the people of NI to
express their wish to join the Irish State by
simple majority vote. Currently, lIrish
citizenship for Northerners is an extra-
territorial claim of right; in the future
British citizenship might have a similar
character. That there be complete
equality in the rights accruing to these
citizenship choices is an indispensable
implication of the whole concept.

The formal situation in relation to
nationality choice has not been changed
by Brexit but the content of that choice
has. Given that for many purposes the
rights of all EU citizens in the EU were
similar, before Brexit there was no
practical impact whatever citizenship
choice was made. The EU has already said
that Northern Irish citizens will remain EU
citizens, though what that will mean in
practice needs to be examined. Northern
British citizens will have no such status.
So there is now a clear difference
between the two citizenships on offer -
that could have a significant impact on the
basis of the peace agreement.

Equality in the broadest sense is a key
element of the peace process

Equality between the two main
communities is, of course, a basic
principle of the BGFA and is explicitly
recognised in the concepts of “equality of
treatment” and “parity of esteem,”
though the extent to which these
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concepts have been implemented in
practice is another matter. However, Sec
75 of the Northern Ireland Act and
associated measures cover a broad range
of categories. To overcome the negative
characteristics of a divided society, it is
necessary not just to confront the
headline prejudice (sectarianism) but also
to attempt the creation of an equal
society, accepting of diversity, at least as
regards aspects of personal identity.
Given the inter-sectionality of diverse
forms of prejudice, confronting
sectarianism requires a broad based
equality agenda.

Significant elements of equality standards
derive from EU law and regulation. These
are not simply a static set of rules but a
whole system of law with its associated
jurisprudence, methods of enforcement
and dynamic of progress. Moreover,
these standards are external to Northern
Ireland and currently bind the devolved
institutions including the legislature. Their
loss will represent a blow to the project of
“de-sectarianising”  Northern Ireland
society through the development of high
standards of equality enforcement across
all relevant grounds. It will be necessary
to envisage and propose how the
equivalent effect of these directives and
regulations can be achieved post-Brexit.

Human rights protections are a basic part
of the Agreement but have only been
implemented partially and may be
threatened

All the weaknesses and failures identified
in, for example CAJ’s report “Mapping the
Rollback”(https://caj.org.uk/2013/11/19/
mapping-rollback-human-rights-
provisions-belfastgood-friday-agreement-
15-years/) have reduced the robustness
and resilience of the institutions and the
peace process as a whole. There is a
continuing need to fulfil and go beyond



https://caj.org.uk/2013/11/19/mapping-rollback-human-rights-provisions-belfastgood-friday-agreement-15-years/
https://caj.org.uk/2013/11/19/mapping-rollback-human-rights-provisions-belfastgood-friday-agreement-15-years/
https://caj.org.uk/2013/11/19/mapping-rollback-human-rights-provisions-belfastgood-friday-agreement-15-years/
https://caj.org.uk/2013/11/19/mapping-rollback-human-rights-provisions-belfastgood-friday-agreement-15-years/
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the protections envisaged in the BGFA and
succeeding agreements. This is all the
more important in view of the long term
ambition of elements within the
Conservative Party to repeal the Human
Rights Act and perhaps also to denounce
the European Convention on Human
Rights.

The fragility of the peace settlement
without the implementation of rights
guarantees that could regulate the
behaviour of elected politicians and public
authorities has been demonstrated by the
recent fall of the institutions. The collapse
of the institutions was itself, no doubt,
partly a result of the arbitrary
abandonment of basic assumptions about
the peace agreement and the rejection of
the special constitutional status of
Northern Ireland. It is important that a
way of reintroducing the guarantees
around citizenship, nationality and
equality, as well as more general rights
protections, is found. The fulfilment of
the commitment to a Bill of Rights for
Northern lIreland could meet some of
these needs.

A “hard” border and the Common Travel
Area

The complex constitutional context of
Northern Ireland and the mutual
recognition rights regarding Irish or British
citizenship, as well as the north-south and
east-west arrangements under the
Agreement, provide a compelling case
that the right to freedom of movement
should be considered as applying across
the island of Ireland. Para 20 of the UK
Government’s Position Paper on Northern
Ireland and Ireland refers to “the principle
of free movement between the UK and
Ireland” which, of course, must include
across the border between North and
South. Moreover, while international
human rights standards generally permit
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border controls at the boundaries of a
state, human rights are engaged where
there is racial discrimination or internal
border controls impacting on freedom of
movement within a state. In this sense,
the re-creation of a “hard” border across
the island of Ireland would disrupt the
basis of the BGFA and potentially make it
the site of racial discrimination thus
violating international human rights
standards.

In this context we should draw attention
to the phrase in the Agreement which
speaks of citizenship birthrights being
afforded to “all of the people of Northern
Ireland.” This phrase constitutes the one
occasion when the British and Irish
governments have re-interpreted the
meaning of the BGFA. This was in 2004
when Ireland held a referendum to
change legislation to remove the rights of
citizenship from all the people born on the
island of Ireland as an automatic right,
and instead enshrine lIrish citizenship as
more of a right of descent, as in other
countries. This was the Irish Nationality
and Citizenship Act 2004. In accordance
with that, the British and Irish
governments resolved to interpret the
meaning of “all of the people of Northern
Ireland” to make sure that it meant only
people who were born with an Irish or
British parent or a parent who would
otherwise have a right of permanent
residence. This could be seen as an
ominous precedent as to what might now
happen in the context of negotiating the
outworking of Brexit and the land border.

It has been argued that the UK leaving the
EU will have no impact on the border
between the two jurisdictions on this
island nor, indeed, on free movement
between Ireland and the UK in general
because of the existence of the Common
Travel Area (CTA) between the two states.
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This  pre-dates the two  states’
membership of the EU and is not
governed by EU law. The CTA is not
underpinned by a bilateral treaty, only
“understandings” implemented by
legislation in both jurisdictions which can
be changed. We are now in a very new
situation. There has never been a CTA
when one state is in the EU and one state
is out. We now have the prospect of the
external frontier of the EU being drawn in
the middle of Ireland.

From the UK side, if one of the motives of
“Brexit” is to “take control” of the UK’s
borders with the purpose of restricting
immigration, including from EU countries,
then there will be a clear threat to the
CTA and therefore to free movement
across the border. If the CTA remains for
Irish and British citizens, anyone whose
appearance or accent suggests they may
not be one or the other are likely to be
fair game for stop-checks. This would be
clear racial profiling.

There is also the question as to what
extent future arrangements between the
UK and an Irish state within the EU will
require customs controls. While this is a
separate matter to immigration controls,
in the UK both disciplines are now part of
the same agency, having been put
together within a unified UK Border Force.
To deploy such an agency on the border
with an immigration role, even whilst
officially there for customs purposes, risks
mission creep at the very least. CAlJ is also
concerned about ensuring that the ethos
and accountability arrangements for the
UK Border Force comply with the post-
Patten policing architecture in Northern
Ireland. The Police Ombudsman can now
investigate “serious” complaints against
customs or immigration officers when
engaged in “enforcement” actions but
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there is no other

mechanism.

accountability

Even if there are no or few controls on the
border itself, relatively free movement
across the island could see the territory of
Northern Ireland targeted by UK
authorities for particularly severe and
intrusive immigration checks including
raids on workplaces and increased
detention of migrants. Concern about this
is increased by the leak of an extremely
hard line policy paper on immigration
after Brexit being considered by the UK
Government. Amongst other things, such
a security clampdown outside the police
accountability mechanisms painstakingly
built up since 2001 would have a negative
effect on public confidence in the rule of
law.

Clearly, the prospect of a border, however
“invisible” it is, also raises the spectre of
increased smuggling and organised crime.
That has to be a concern for law
enforcement agencies in both parts of the
island. We know there are links between
organised crime and the political
ideologies of both dissident republicanism
and dissident loyalism; a new border gives
a new opportunity and location for
criminality and the weakening of the
peace settlement gives a pseudo-political
justification for it.

How all this will impact on criminal justice
cooperation across the island will have to
be considered by the relevant people and
agencies North and South. Discussions we
have had with some senior PSNI officers
indicate that informal ties with the Garda
Siochana will remain strong but some of
the formal mechanisms for cooperation
may get more complicated. However, the
main issue is to ensure that the integrity
of the Belfast Good Friday Agreement is
maintained, the threat to human rights
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repelled and hence confidence in the rule
of law throughout the island s
strengthened. CAJ has been working with
colleagues in an attempt to propose
practical solutions to some of these
problems; below are some of our
preliminary views.

Legislating and negotiating to defend the
Agreement

A great many people have been pointing
out the dangers and threats that Brexit
poses to the peace process; fewer have
been to the fore in proposing solutions.
This is partly because of the complexity of
the issues, partly because the UK
Government seems to have no clear idea
what it wants from the negotiations and
partly because some of the potential
solutions raise huge issues such as
whether the UK should stay within the
single market and/or the customs union.
However, the fact that the “Irish”
guestion is one of the three issues in the
Brexit negotiations on which substantial
movement needs to be made before the
European Union is prepared to move on
to discuss a Withdrawal Agreement,
creates a level of urgency, as does the
current passage of the Withdrawal Bill
through Parliament.

CAJ has been working with colleagues to
put forward suggestions (rather than firm
policy positions) that might help in the
short and long term. What follows is a
brief summary of our thinking so far.

1) Amending the Withdrawal Bill to
make the British-lrish Treaty legally
enforceable

The Belfast Good Friday Agreement is

made up of two parts: the text of the

“Multi-Party Agreement” itself, made

between some Northern Ireland parties

(not including the Democratic Unionist

Party, who opposed it) and the British and

38

Irish Governments, and an Agreement
between the Governments of the United
Kingdom and Ireland, which has the status
of an international treaty and is lodged at
the United Nations. The treaty is attached
as an Annex to the Agreement and,
amongst other things, contains the
“solemn commitment to support, and
where appropriate implement, the
provisions of the Multi-Party Agreement”
by both governments.

Unfortunately, neither the treaty nor the
Agreement itself is directly enforceable in
the courts. The UK Government’s Position
Paper on Northern Ireland and Ireland
accepts that “the British-Irish Agreement
is binding on the UK Government and Irish
Government, and gives the commitments
on equality, parity of esteem and
citizenship legal force in international law”
(Para 13), but there is no mechanism for
adjudicating when an act or law breaches
the Agreement nor to enforce adherence
to it Legislation, including the
“constitution-like” Northern Ireland Act
1998, implements many of the structural
provisions of the Agreement but not all of
the commitments made therein.

One way of the UK Government
demonstrating its oft-repeated
commitment to the Agreement would be
to make the treaty provisions enforceable
in UK domestic law and hence in the
courts. A simple amendment of the
Withdrawal Bill to the effect that all
public authorities must act compatibly
with the British-Irish Agreement could
accomplish that.

2) Maintenance of EU human rights and
equality protections

The Withdrawal Bill, as passed at its

Second Reading, specifically removes the

protection of the EU Charter of

Fundamental Rights. Amendments have
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already been put in to reverse this and we
would support those moves together with
any other amendments designed to
maintain human rights and equality
protections.

3) Equality of citizenship — a reciprocal
agreement

After Brexit, there will be large
populations of both Irish and British
citizens living in Northern lIreland. Irish
citizens will continue to be EU citizens,
with the right inter alia to move freely to
and within the EU and to live and work
there without discrimination; British
citizens will not. This will mark a major
distinction between the citizenships and
thereby undermine the equality on which
the BGFA was based.

One possibility to resolve the issue is that
those British citizens whose eligibility for
UK citizenship arises from being born in
Northern Ireland could be regarded as EU
citizens along with their Irish neighbours.
It seems unlikely that the EU negotiators
would consider any movement outside
the established categories of citizenship
except on the basis of reciprocity. In
other words, if all those born in Northern
Ireland with Irish or British citizenship
were to retain EU citizen rights
throughout the 27 member states, other
EU citizens would have to have the same
rights within Northern Ireland.

The reciprocal measure would therefore
be to guarantee that the rights that EU
citizens currently possess would, in
Northern Ireland, continue undiminished,
as far as practically possible. The proposal
would therefore be that all EU citizens,
not just current residents, would have the
right to enter, live and work in Northern
Ireland on a similar basis as at present.
This is envisaged as the UK side of a
reciprocal agreement with the EU that
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grants EU citizenship, or at least the
rights thereof, to all those born in
Northern Ireland with the right to be Irish
or British, irrespective of which national
citizenship they choose.

4) A duty on the UK Government to
guarantee equality of rights of Irish
and British citizens

Given that the citizenships are those of

two sovereign states (plus at the moment

citizenship of the EU) there must be both
appropriate legislation relating to the

North (which could be the Bill of Rights)

and also some level of agreement or

reciprocity with Ireland (and in the
context of Brexit) with the EU.

5) Prohibition of immigration controls
on the border

Various agreements have been made
between Ireland and the UK around the
Common Travel Area, most recently in
2014, but these are explicitly not legally
binding. The only way the right to
freedom of movement between Ireland
and Northern Ireland can be legally
enforceable in the UK is through
legislation (which could be the Bill of
Rights or some other legal instrument).

6) Guarantee of equivalence of rights
across the island

The concept of equivalence has to work
both ways to have any meaning. The aim
can be expressed as ensuring that the
rights of an individual are protected
equally wherever they may be on the
island, though the mechanisms will be
different as they are those of the two
sovereign states involved. This is essential
to make free movement across the island
a reality.

As noted, CAJ also believes that some of
the unfulfilled human rights and equality
commitments in the Agreement should be
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incorporated in a Bill of Rights for
Northern Ireland and has made a separate
submission on that here:
https://caj.org.uk/2017/08/29/s467-cajs-
submission-bill-rights-project-august-
2017/ We will be working with colleagues
to develop these and other proposals as
the tortuous process of negotiation and
legislation continues.

Pictured L-R: Brian Gormally, Northern Ireland Committee on the Administration of Justice,
Marie-Claire Maney, Revenue Commissioners, Maura Butler, AC/IRD Chairperson, Gemma Davies
and Adam Jackson, University of Northumbria, Newcastle
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Conference Closing
HMA Robin Barnett, CMG, British Ambassador to Ireland

The British Ambassador to Ireland delivered the conference closing remarks, addressing the

meeting in a closed Chatham House Rule capacity. ACJRD is grateful for his contribution to
the conference.
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CONFERENCE WORKSHOPS

1. Pros for the Cons — European
Arrest Warrants Post-Brexit for
Ireland and the UK

Presenter: Hugh Dockry, Chief State
Solicitor’s Office (CSSO)

Chairperson: Catherine Pierse
Rapporteur: Catherine Friend

The issue of the validity of the European
Arrest Warrant (EAW) is a practical, visible
and immediate problem in the post-Brexit
world. The aim of this workshop was to
discuss what can be done to alleviate the
possible problems to the Irish criminal
justice system arising from Brexit. EAWSs
deal with the most serious crimes which
are cross-border related such as narcotics
and human trafficking. Political
geographical borders give opportunities to
exploit weaknesses for profit, such as legal
or tax differences between countries.
Work is continuing to develop the EU
investigation warrant.

The European Justice Policy aims to
reduce exploitation and to create trust
and citizen confidence. It aims to create a
coherent system of legislation to prevent
and punish serious offences within EU
states. The EAW originated at an EU
Summit in Tampere, Finland, in 1999, and
is designed to help create an “area of
freedom, security and justice”. The
following legislative pieces contributed to
the legislative development and use of the
EAW in Ireland:

e Criminal Justice Act 1994

e European Arrest Act 2003

e Criminal Justice (Terrorist Offences)

Act 2005
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e Criminal Justice (Mutual Assistance)
Act 2008

e Criminal Justice
Provisions) 2009

e European Arrest Warrant (Application
to Third Countries and Amendment)
and Extradition Act 2012.

(Miscellaneous

Now, Ireland will become the primary
Common Law system left in the EU and
this may leave us isolated legalistically and
with a particular vulnerability in dealing
with the UK post-Brexit in the criminal
justice and home affairs areas.

Currently the EAW incorporates strict time
limits of 60 days (sometimes increased to
90 days) to be implemented. Occasionally
this limit fails domestically due to the
lengthy processes which Irish legislation
requires to complete actions (three to
seven months). Concepts of the EAW
include  ‘Double  Criminality’ where
jurisdictions do not have to find common
rule outside of the 32 categories offered
in the EAW punishable by at least 3 years’
imprisonment in the Issuing State.
Otherwise, the jurisdictions must find a
domestic offence which corresponds with
EAW. The EAW guarantees to review life
sentence, the right to serve detention in
the executing country, or to explore a
transfer of the sentence to a home
country. Another concept includes
‘double jeopardy’ or “Ne bis in idem”,
where an individual cannot be tried twice
for the same thing in two different
countries. Legal recourse or mediation for
EAWSs are available through the Court of
Justice of the European Union (CJEU)
founded on the European Convention on
Human Rights (Act 2003) and European
Charter of Fundamental Rights.
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The highest number of EAW cases issued
to Ireland by Member States in the years
2015-2016-2017 include a recent increase
in requests from the UK accounting for
54% of warrants requests in 2017 and 37%
of all warrants in the last three years.
Mirroring this, the majority of EAW
requests from Ireland to other European
Member States are to the UK, with 79% in
2017 and 55% in the last three years.
While it should also be noted that the UK
has joined the Schengen movement area
and Ireland has only limited access to
date, tens of thousands of alerts are
expected to be sent to Ireland in the close
future. The issue of an Irish ‘border’ also
provides further issues, even more so
because of the politically contentious
history.

The An Garda Siochana Extradition Unit
admittedly has limited resources working
towards the needs of the Director of
Public Prosecutions Office and the Chief
State Solicitor’'s Office amongst others.
The unit relies on local investigations and
arrests to help assist with skills or
resource limits. Proportionality issues
arise in analysing the seriousness of an
offence and the related cost for a
successful extradition. Perhaps
advocating for an administration review of
legislative suitability taking place in the
issuing country instead would help to
reduce workload and lengthy processing
times.

Regarding Brexit and the European Court
of Justice, the UK Supreme Court needs
direction and clarity from British
politicians to understand how Brexit will
affect or mediate European Law in the UK
and for how long. The risks posed for
Ireland include a separation from a
country which is a common travel area,
has a shared language and familial ties
and similar culture and history. The
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Ireland-UK relationship is greatly valued
and Ireland will lose a huge ally within the
EU. While recognising that other areas
affected in Ireland also include trade and
farming, we are all stakeholders and
should coordinate to influence this change
in a positive manner.

The workshop presentation ended with
possible remedy recommendations to
replace EAW limits in the face of Brexit
which included harmonising laws across
countries, utilising bilateral agreements
and utilising our own legislation such as
the Extradition Act 1965 Part Ill.

Discussion
The following subjects were discussed
among the workshop participants:

The rise in UK European Arrest Warrant
requests and required resources

Increased coordination of criminal justice
agencies such as Europol is needed.
Currently in the Chief State Solicitor’s
Office, seven solicitors cover EAWs and
extradition, Mutual Assistance Requests,

inquests, licencing and  ministerial
prosecutions. However, most of the
resources go to EAWSs alone and

information technology limits in recording
data of EAWs also remain.

Legislation to replace the European Arrest
Warrant Act 2003 is needed to address
the current and new systematic and
political issues posed by a country leaving
the EU membership.

The Irish Criminal Bar and Solicitors’
Associations

The problems posed by Brexit are not just
a matter of passing legislation but a need
to implement new resources for
education via EUROPOL and EUROJUST.
The Irish Criminal Justice System needs to
recognise that with membership of the
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EU, comes the responsibility to provide an
expert, expeditious and transparent
system for surrender. This however, has
not been matched with more resources to
deal with this increase.

A budget to deal with required resources
Long term projects and planning are
required to fully implement the necessary
changes to improve our current EAW
response system.

A new opportunity for Ireland

While we may be losing our ally at the
European negotiating table, this could
provide potential for Ireland to increase
our involvement within the EU.

The role of the DPP Office

“Without a doubt we’re more isolated”.
However, the EU has dealt with most big
issues to date and Ireland must plan how
to respond.

Northern Ireland

An imaginative approach is required to
protect citizens of Northern Ireland. This
is a difficult and charged situation where
Northern Ireland is still legally under the
jurisdiction of the United Kingdom and
continues to be discussed.

Competency

Ireland does have the legal competency.
However, this approach will be directed
by the EU and support is needed from the
EU to encourage harmonisation and other
solutions for the Irish criminal justice
system following Brexit. Ultimately, the
fundamental rights of the Irish citizen
should be ensured and protected going
forward.
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2. Anticipated Changes in the EU

Funding Landscape

Presenter: Hugh Quigley, The Wheel
Chairperson: Dr. Susan Leahy
Rapporteur: Beth Duane

The Wheel is Ireland’s support and
representative umbrella network for
community, voluntary and charitable
organisations. It helps such organisations
to ‘get things done, represents their
shared interests to Government and other
decision-makers, and promotes a better
understanding by the public of them and
their work’. Access Europe is managed by
The Wheel in the Republic of Ireland and
is a joint initiative of thirteen grantees of
the Atlantic Philanthropies, such as the
Immigrant Council of Ireland, the Irish
Penal Reform Trust and Free Legal Advice
Centre. Access Europe aims to identify EU
funding opportunities, assist in applying
for EU funding, assist in managing EU
grants, and assist in increasing impact and
visibility of the sector at EU level.

How EU Funding Works

The Current Financial Process

e Seven year financial framework 2014-
2020 sets annual spending limits -
€960 billion over 7 years

e 1% of combined budgets of Member
States

e Sets spending priorities

e Sets approximate national shares for
spending and receipts

The Impact of Brexit

e 28to 27 Member States

e 508 to 445 million citizens

e Total EU annual income/output of
€14.5 trillion down to €12.1 trillion

e EU annual budget of €140/130 billion
(1% of GDP)



Policy Priorities -

]

EU budget funded by: national
contributions (+70%), share of VAT
receipts (12%), and customs duties
(13%)

Current 2014-2020

Programme

Research and Development - 3% of the
EU's GDP to be invested in research
and development. Ireland has
invested 2%.

Employment - 75% of the 20-64 year-
olds to be employed. 71% are
currently employed.

Where the money goes

¥ Association for Criminal Justice Research &Development - Conference Report 2017

Climate change and energy
sustainability - 2020  targets:
Greenhouse gas emissions 20% lower
than 1990, 20% of energy from
renewables, 20% increase in energy
efficiency. There has been a reduction
of 18% of greenhouse gas emissions,
and 16.7% of renewables since 1990.
Education - reducing the rates of early
school leaving below 10%, at least 40%
of 30-34 year-olds completing third
level education. Ireland is well ahead
on these targets.

Fighting poverty and social exclusion -
at least 20 million fewer people in or
at risk of poverty and social exclusion.

Evolution of main policy areas in the EU budget

y and nhshenes
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Germany €14.31bn
UK €11.52bn
France €5.52bn
Netheriand €3.70n
Italy =’.blhn
Sweden - €2.2bn
Belgium Bl <1.390n
Luxembourg B €0.940n
Austria €0.85bn
Denmark = €0.79bn
Finland . €0.490n
Cyprus | €0.020n
Croatia €0.23bn
Estonia €0.24bn
Mailta €0.32bn
Ireland €0.350n
Lithuania €0.54bn
Slovenia €0.58bn
Latvia €0.76bn
Portugal €0.98bn
Bulgaria €2.28bn
Slovakia €3.1bn
Spain €4.53bn
Hungary €4.640n
Greece €4.93bn
Romania €5.16bn
Czech Republic €5.70n
Poland €9.48bn
Current Funding Programmes largest EU Research and Innovation

e EU Budget - 52 headings (and 450 sub-
headings) in the EU Budget

e EU Regulations for each main heading
set priorities

e Annual (or bi-annual, or multi-annual)
work programme

e Calls for proposals - currently being

published on a regular basis

Funding to Ireland

Total of relevant funding: €3.3 billion
(2014 - 2020): Most of the funding is to be
absorbed by State agencies, private
companies and research institutions.
National level - operational programmes
set out how Member States will spend
that money.

There are around 20 programmes with
potential funding opportunities for Irish
NGOs. The Horizon programme is the
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programme ever, with nearly €80 billion
of funding available over seven vyears
(2014 to 2020). Ireland can hugely benefit
from this programme, which is why there
is such a push from the Irish authorities to
submit quality applications. Other
programmes such as ESF, ERDF, Interreg,
Transnational cooperation, and Peace
have fixed funding quotas.

Future Priorities

The future of the European Union will
depend heavily on how it deals with rising
tensions. These tensions are caused by
Brexit, Catalan’s push for independence,
and Eastern authoritarian countries. The
future rests with Macron and Merkel who
must effectively manage these tensions.

Commission President Jean-Claude
Juncker’s State of the Union Address 2017
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outlined five policy priorities to

strengthen the European Union and

ensure that it continues to grow. They

are:

e Strengthen the
agenda. This will

European trade
be achieved by

opening trade negotiations with
Australia and New Zealand, for
example.

e Make European industries stronger
and more competitive. This will focus
on industries such as motorised
vehicles to be more innovative.

e Juncker stated how Europe must make
the planet great again, by investing in
climate change. This will be done by
reducing carbon emissions from the
transport sector.

e Protect Europeans in the digital age
from cyber-attacks and terrorist
propaganda and radicalisation.

e Migration. This policy aims to protect
Europe’s external borders and stem
irregular flows of migrants away from
the European Union.

Five Scenarios for the Future

e Steady as she goes

e Doless

e Some do more

e More with less

e Much more (new financial resources)

Discussion

Participants were curious about the effect
that Brexit would have on the Irish
criminal justice system. It was made clear
that there would be no short term
financial implications which  would
negatively affect the efficiency and day-
to-day operations of criminal justice
agencies.  Additionally, the European
economy is finally bouncing back after the
financial crisis. Currently, there appears
to be no negative effects which would
have a large impact on Ireland’s financial
progress. However, the participants
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reiterated that there were still problems
with inequality and poverty in Ireland and
other European states and this needs to
be addressed.

There was also a discussion on
employment within the European Union.
It was outlined how important it was to
incorporate languages into university
degrees, due to the fact that very few Irish
candidates out of 55,000 applicants were
successful in gaining employment in
recent competitions. This was mainly due
to the fact that Irish candidates displayed
a lack of language skills. The participants
underlined the importance of integration
in the wake of Brexit, by gaining a deeper
understanding of European culture and
languages.

3. Community Sanctions,
Framework Decisions and Mobility

in the European Union

Presenter: Gerry McNally, President of
the Confederation of European Probation
(CEP) and Assistant Director, The
Probation Service

Chairperson: Deirdre Manninger
Rapporteur: Michelle McCarthy

Introduction

Founded in 1981, the Confederation of

European Probation (CEP) is the largest

network organisation for Probation across

Europe. The main objective of the CEP is

to promote the rehabilitation and social

inclusion of offenders through sanctions

and measures implemented in the

community. The CEP seeks to:

e unite all European wide probation
organisations

e professionalise the probation sector in
Europe by developing new standards
across Europe, and
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e raise the profile and promote the role
of probation in the global arena of
criminal justice systems.

CEP (www.cep-probation.org) has sixty
member organisations deriving from 34
countries, with members ranging from
universities to individual and affiliate
members. The Confederation of
European Probation uses an array of social
media outlets such as Twitter and LinkedIn
to relay its objectives, but the CEP website
is perhaps the largest knowledge base
where members of the public can access
over 370 documents online which all
promote the role of the offender in the
community.

European Criminal Law

European criminal law is an umbrella term
covering norms and practices of criminal
and criminal procedural law across
Europe. It is based on the law and
activities of the European Union and the
recommendations and conventions of the
Council of Europe.

The criminal law of each Member State is
the primary authority. European Union
criminal  law has worked towards
harmonisation of criminal procedural law
through the use of Framework Decisions,
EU Directives and regulations. Framework
Decisions require transposition into
national legislation. The European Court
of Justice retains limited enforcement
powers.

The Lisbon Treaty abolished Framework
Decisions and the EU can now enact
directives and regulations in the area of
criminal justice by means of the ordinary
legislative  procedure. Outstanding
Framework Decisions, however, have still
to be transposed and implemented.
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Three Framework Decisions are of
particular relevance and importance in
this presentation.

Council Framework Decision
2008/909/JHA:

This Framework Decision refers to the
application of the principle of mutual
recognition to judgments in criminal
matters imposing custodial sentences or
measures involving deprivation of liberty
for the purpose of their enforcement in
the European Union. This decision affects
the transfer of prisoners in custody
throughout Europe from one jurisdiction
to another. The deadline for
implementation was 5th December, 2011.

This framework decision does not rely
upon the consent of the person in custody
and if he/she can demonstrate no ties or
connection to the State wherein they
were convicted, then the prison can apply
for the offender to be transferred to their
home jurisdiction to serve their sentence.
There is a 90-day deadline provided to
complete the transfer.
Council Framework Decision
2008/947/JHA:

This framework decision refers to the
application of the principle of mutual
recognition to judgments and probation
decisions with a view to the supervision of
probation measures and alternative
sanctions. This Framework Decision aims,
with the consent of the person subject to

supervision, to facilitate the social
rehabilitation of sentenced persons,
improve the protection of victims and the
general public,c, and facilitate the
application  of  suitable  probation
measures and alternative sanctions in the
case of offenders who do not live in the
State of conviction.


http://www.cep-probation.org/
https://en.wikipedia.org/wiki/Regulation_(European_Union)
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The deadline for implementation was
6th December, 2011, and apart from the
United Kingdom, Ireland remains the last
country to transpose and implement this
decision.

While this Framework Decision is still in
the early stages of implementation, there
is already movement between
jurisdictions with the Netherlands and
Latvia being the busiest. The particular
benefit of this Framework Decision is that
it aids resettlement and rehabilitation by
allowing persons to fulfil their community-
based sanction and supervision in their
home country rather than in a foreign
jurisdiction where it is not their intention
to remain.
Council Framework Decision
2009/829/JHA

This Framework Decision refers to the
application, between EU member states,
of the principle of mutual recognition to
decisions on supervision measures as an
alternative to provisional detention. This
Framework Decision aims to enhance the
right to liberty and the presumption of
innocence. In simple terms, it provides
that a person could be granted bail in any
EU Jurisdiction to return to their home
State while awaiting trial while ensuring
that the trial State has the authority to
seek and enforce their return for the trial.
The Framework Decision would have the
effect of reducing the high number of EU
foreign nationals remanded in custody
awaiting trial in EU Member States and
reduce that damaging impact on families
and persons.

The deadline for the implementation of
Framework Decision 2009/829/JHA was
1st December, 2012, and Ireland remains
one of the last member states to
transpose this into national law.
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This Framework Decision is the least used,
to date. There is a general lack of
knowledge about it across Europe. CEP
has recently undertaken to promote
awareness and knowledge to support its
use in practice.

A fundamental aspect of Framework
Decisions is that they can only be effective
when they are implemented and available
in all Member States. While Framework
Decisions have been slow in developing in
practice due to an array of issues such as
translation and language costs, lack of
information, and local knowledge and
expertise, they have considerable
potential to support and maximise
rehabilitation and resettlement and to
reduce the excessive use of custody
across Europe.

International Desk

An International Desk in national criminal
justice agencies has been identified as a
particularly  valuable mechanism in
facilitating cooperation between
jurisdictions and promoting knowledge
and understanding.

The International Desk in the Probation
Service was established in 2010 and acts
as the single point of contact regarding all
queries related to the movement and
transfer of persons subject to probation
supervision in and out of Ireland. The
purpose of the International Desk is to
provide advice and information on
relevant community sanctions in Ireland,
while maintaining an up-to-date database
on all transfers. In 2017 alone, the
International Desk has already recorded
ten transfers from the UK to Ireland, with
a further three pending. This model has
been applied in many European probation
jurisdictions and has greatly improved the
use and application of the three
Framework Decisions.
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Discussion

Participants were curious as to whether or
not there has been any opposition to the
type of person or offender to whom
Framework Decision 2008/947/JHA can
apply? It was clarified that there have
been no categories of persons excluded
but it could be anticipated that some
caution would be exercised in relation to
high risk or dangerous persons.
Experience in practice will tell us more.

The work of the CEP is particularly
important with regard to the practical
implementation of the Framework
Decisions, the shared access to resources
and knowledge developed in other
jurisdictions and partner services and the
exchange of experience which will prove
beneficial to Ireland when the Framework
Decisions are implemented here.

The European Union has taken steps in
recent years to support and encourage
coordination and cooperation between
European Member States in promoting
rehabilitation and resettlement
developments in criminal justice to reduce
re-offending, make communities safer for
all and support the re-integration of ex-
offenders. The three Framework
Decisions  discussed are important
instruments in facilitating and progressing
rehabilitation and cooperation across the
European Union and borders within it in
the interests of all citizens. It is important
that we, in the criminal justice sector, are
aware of the positive opportunities,
maximise access and advance the benefits
and positive outcomes for all.
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4. Counter-Terrorism,
Radicalisation and Brexit - The Irish
Perspective

Presenter: Detective Inspector Michael
Heffernan, An Garda Siochana
Chairperson: Pauline Shields

Rapporteur: Annita Harty

Detective Inspector Michael Heffernan
began by discussing international
communities, in particular the Muslim
community. There are over 65,000
Muslims in Ireland, the majority of whom
have good relationships with An Garda
Siochdana. Ethnic liaison Gardai are
working with Muslim communities to
ensure further integration for them into
Irish society. The Gardai regularly attend
Mosques on Friday afternoons to talk to
the communities about any arising issues.

Fear mongering has become a popular
trend amongst the media sphere. It needs
to be understood that there have been no
Islamic inspired attacks or attempted
attacks in Ireland. Media outlets have
been asking for years if Ireland is going to
be the next target of a terrorist related
attack. It is important to remember that
terrorism is always rational. With growing
Islamic networks, recruitment could
become more common across Ireland.
However, Ireland has a stable security
landscape, despite dramatic media
reporting.

It is imperative to ask if Brexit will increase
the threat of terrorism to Ireland. If there
is a threat posed to Ireland it will be
related to immigration and the cross
border movement of people. This
particularly relates to the border between
the North of Ireland and the Republic of
Ireland.
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D.I. Heffernan posed two different
scenarios for the border between the
North and South of Ireland.

Scenario One: ‘The UK remains a part of
the single market through membership of
the European Economic Area or special
arrangement.’

Likely outcomes

e Border customs posts likely

e Passport controls unlikely

Scenario Two: ‘The UK cannot negotiate

single market success, receives no special

arrangement with the EU and trades on

the basis of the World Trade Organisation

rules.’

Likely outcomes

e Customs controls certain

e Passport controls possible but not
certain, depending on EU derogation

Regardless of either scenario the border
remains porous and cannot be sealed
effectively. Given the possible hardening
of UK borders compared with European
borders, it may become the easiest way to
enter the UK illegally.  Brexit could
increase illegal immigration. Foreign
Terrorist Fighters in the future could
travel through Ireland en route to Syria.

Case Study

A case study was presented which showed
a young student who travelled through
Birmingham, Scotland and Belfast before
being finally intercepted in Dublin. He
was trying to get to Turkey to continue
being a terrorist fighter. These routes
were quickly identified. It could be likely
that cases like this may become more
frequent in the future.

Returning Foreign Terrorist Fighters are
considered to be the main danger to the
West as they are:

e Expertsin combat
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e Trained

e Traumatised

e Have substantial mental health issues
e Have become further radicalised

e Could radicalise others in society

However, some Foreign Terrorist Fighters
who have returned to other countries
have disengaged from terrorism and
reintegrated into their communities.
There have been no known returning
Foreign Terrorist Fighters to Ireland.
Many who do go to fight do not return
and are presumed dead.

How does a person get to this stage in
life? The Answer - Radicalisation.
‘Radicalisation is a process by which an
individual or group comes to adopt
increasingly extreme political, social, or
religious ideals and aspirations that reject
or undermine the status quo or
undermine contemporary ideas and
expressions of freedom of choice’.

The factors contributing to radicalisation
include psychological, sociological or
socio-economic. Radicalisation occurs
through radicalising settings and targeting
vulnerable individuals. It is unlikely that
radicalisation would take place in the Irish
context as Ireland is proving to be a stable
society.

However, Brexit could affect domestic
radicalisation. There may be increasing
tension between Northern Ireland and
Republic of Ireland. Dissident Republicans
could use Brexit and the threat of a hard
border to increase radicalisation on young
impressionable people. There are many
possibilities that could occur from Brexit.
It is beneficial to know that, despite this,
Irish authorities are following steps to
ensure the safety of Irish people.
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Discussion

Will Brexit affect information sharing
through different countries?

Europol has proven very efficient and
quick in circulating information to EU
countries. However, it could impact the
UK and the information they receive as
they will no longer be a part of Europol.
Likewise, any information which the UK
has on potential terrorist plots may be
delayed getting to relevant countries.
Measures will have to be put in place to
prevent any delays with information.

Why was the Muslim community looked at
in relation to terrorist attacks if they are a
relatively peaceful community?

The Muslim community has been typically
associated with Islamic networks by media
outlets. The Muslim community speaks
with neighbours and keeps an eye out for
one another. If there were any
radicalisation emerging in their
communities they would try put a stop to
it or they would bring it to the attention of
An Garda Siochana. High profile Imams

discourage radicalisation within their
communities.
What is being done about online
radicalisation?
It is much harder to control online

radicalisation. It is done by people who
prey on vulnerable individuals. This can
be the start of terrorist networks. These
networks are less likely to start from
places like Mosques, and are formed from
smaller cohorts.

Is there a multiagency approach where
Counter-Terrorism is concerned?

Counter-Terrorism in Ireland does not
typically follow a multiagency approach.
However, it does rely on casual and ad
hoc information exchange. Appropriate
interventions are necessary. It is
important for people to be aware of the
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signs of Radicalisation. The UK has in the
past made mistakes with counter-
terrorism. Radicals and extremists feed
off these mistakes which can lead to
terrorist events. Ireland needs to be
careful not to make these mistakes.

Are there similarities in terrorism and
other areas of transnational crime, for
example human trafficking?

Foreign Terrorist Fighters and individuals
who are involved with human trafficking
are similar as they both use illegal borders
to move people. In other trafficking
circumstances, weapons can be moved
through borders illegally for the purpose
of terror activities.

Concluding Remarks

Brexit should not affect Counter-Terrorism
mechanisms in Ireland to a massive
extent. Measures will need to be put in
place to help with the sharing of
information once Brexit comes into effect.
What can we do to stay safe?
Familiarisation with information on
radicalisation and knowing the signs is a
preventive measure that could save lives.

5. Brexit and the Implications for

Customs Cooperation

Presenter: Michael Gilligan, Office of
the Revenue Commissioners

Chairperson: Eugene Corcoran
Rapporteur: Beth Duane

Customs have a special role within the
European Union (EU). In addition to the
traditional collection of taxes, duties,
levies and management of customs
import and export regimes, Customs also
protect the trading capacity of the EU and
safeguard  Member  States against
terrorism and transnational crime. Much
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of this work is not done in isolation but in
collaboration across a number of Member
States. The result of the negotiations
between the EU and the United Kingdom
is therefore of great interest to all
Customs Services across the Union as the
final outcome will dictate, for instance,
the relationship between HMRC and those
services. It is essential that the level of
cooperation which currently exists with
the UK authorities is not diminished to
such a degree that it would weaken the
cooperative approach to transnational
customs crime.

The Role of Customs

The role of customs has expanded to
include national security, particularly the
security of the international supply chain
and the facilitation of legitimate trade
from threats from transnational terrorism,
organised crime, fraud, counterfeiting,
and piracy. Given this role, the efficiency
and effectiveness of customs procedures
can significantly impact the economic
competitiveness and social development
of any given state.

The Irish Customs Service, as part of the
Office of the Revenue Commissioners, has
both a national role, and an EU role. The

national role is dictated by the
Department of Finance in managing
national taxes and duties. In managing

the collection of national taxes and duties
such as excise, the Customs Service carries
out a wide range of anti-fraud functions as
well as other operational activities to
counter organised criminality involved in
fraud, evasion and smuggling as well as
implementing controls in respect of
national prohibitions and restrictions. In
addition, it has a role to manage EU
customs, duties and levies as well as
implementing controls at EU borders.
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Customs vs Excise

Customs duties are applied at an EU level
and are consistent across all Member
States. No matter where you bring in
goods into the EU, the exact same duties,
levies and other regimes apply. There is
no benefit from a Customs perspective in
importing goods into Ireland as opposed
to the UK. Excise is very different. Excise
is levies by the Irish Government on a
range of goods. Most notably these goods
(sometime called the ‘old reliables’)
comprise fuel, alcohol and tobacco. The
difference in rates of excise across the
member States of the EU can be
significant. Along the EU’s Eastern Border
cigarettes, for example, are not taxed to
the same degree as they are in Western
Europe and there is a smuggling trend of
such products from East to West. The
Customs role in Ireland is to tackle those
involved in attempting to smuggle excise
goods from low tax areas to Ireland. This
function cannot be carried out in isolation.
All Member States whose jurisdictions are
used in moving such contraband will be
involved in the investigation of such
criminal activity and the legal instruments
to support such investigations are based
in EU regulations. Such regulations have
underpinned most of the successful
investigations undertaken by member
States’ Customs Services. Any changes to
such Regulations would have an impact on
how we operate in these matters. For
instance under the current legislative
regimes there are provisions for sharing
intelligence, exchanging of Officers
between Member States’ Customs
Services, the ability to set up Joint
investigation Teams and the provision of
evidence to the authority of other
Member States to mention but a few.

Customs officials must also ensure that
any issues that disrupt customs processes
are resolved in line with EU legislation and
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that trade facilitation is maximised. In
protecting the global supply chain the
safety and security of the citizens of the
EU is a priority. Such protection is not just
from criminals in the normal sense but
also from possible breach of standards
associated with everything  from
foodstuffs to toys.

The Relationship with United Kingdom
The relationship between the UK and
Ireland is quite unique.

e Pre 1923, the Irish Customs Service
was part of Her Majesty’s Customs
and Excise, now Her Majesty’s
Revenue and Customs.

e the UK is the only country Ireland
shares a land frontier with.

e the UK and Ireland share the Common
Law System.

e the UK and Ireland share common
threats across the land frontier from
organised criminals abusing the
customs and excise regimes.

Therefore, success in combatting
transnational organised crime can only be
on the basis of a collaborative approach
where both Services act jointly and in
cooperation with each other.

Membership of the EU - Some Anomalies
Membership of the European Union is not
straightforward. For example, Spain, ltaly,
Germany, the UK, Greece, France, and

Holland all have overseas territories,
departments and autonomous
communities with special status

arrangements in respect of their
relationship with EU. As a result, it is a
very complex situation which is not in any
way straightforward. The EU has
tentacles that spread everywhere
resulting in various types of relationships
and arrangements with the EU.
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EU and International trade Arrangements

e EEA (European Economic Area (EU
plus % EFTA))

e FEU-Norway Agreement

e EU-Swiss Agreement

e Association agreements, Economic
Area Agreement, Partnership and

Cooperation Agreements, Stabilisation
and Association agreements, Global
Agreements, Interim  Association
Agreement, Customs Union, Interim
Trade Development and Cooperation
Agreement, Free Trade Agreement,
Cooperation Agreement, Association
Agreement.

The importance of these trade
agreements cannot be understated.
These agreements allow for the exchange
of information and ensure that
cooperation between law enforcement
agencies and customs administrations is
ongoing. Additionally, negotiating trade
agreements is a long process which can
take years. This raises concerns for
customs administrations which cooperate
with the United Kingdom.

Provisions underpinning cooperation

The following treaties, conventions and

legislative provisions are those most

generally used:

e Article K.3 of the Treaty on European
Union

e Council of Europe Agreement on lllicit
Traffic by Sea implementing Article 17
of United Nations Convention against
Illicit Traffic in Narcotic Drugs and
Psychotropic Substances 1988.

e Council Framework Decision
2006/960/JHA (Swedish Initiative).

e Council Regulation 515/97 concerning
Mutual Administrative Assistance in
Customs and agricultural matters.
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In 2017, to date, fifty percent of the
requests for Mutual Assistance issued by
the Irish Customs Service were to the UK.
In the same period approximately 60% of
the Mutual Assistance requests received
by Irish Customs were from the UK. Such
Mutual Assistance arrangements were all
carried out under EU Regulations. Other
provisions will have to be implemented if
the same level of cooperation is to
continue in Mutual Assistance matters as
anything which will impact these
regulations, such as not being applicable
to the United Kingdom, will have a serious
impact on the cooperative effort between
the relevant customs services and law
enforcement agencies.

Recognition of cooperation

Cooperation in Customs matters between
the UK and Ireland can only be described
as excellent.  There is almost daily
communication between both services. In
addition to the traditional fora for
meeting and jointly operating, under the
Fresh  Start Agreement all law
enforcement agencies in Ireland and the
UK work together to counter the activities
of those using the border for criminal
activity. This Task Force has been very
successful. In 2016 the UK Government
made an award to the Irish Revenue and
Customs who as a result of jointly working
with HMRC, closed off major leakages to
the UK exchequer through excise fraud. In
addition, at the PSNI annual awards
ceremony Revenue Customs received an
award for outstanding collaboration and
cooperation in respect of cross border
operations tackling organised crime

The Future

There is an onus on Customs Services to
assure continued economic development
by securing the international supply chain
and by doing so to facilitate the legitimate
trade. Key to the success of such an
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objective is the ongoing cooperation
between the Customs Services of every
nation especially those nations who are
neighbours.

Discussion

The participants highlighted a number of
points on which they wanted to have an
in-depth discussion. The first question
was regarding manpower issues and how
BREXIT would impact on current
manpower levels. A related matter that
was raised focused on the age profile of
those experienced customs officials who
would be contending with the new

arrangements post any BREXIT
arrangements.
Another point of discussion involved

assessing the impact that Brexit would
have on the role of Customs Services. The
impact of BREXIT on the relationships
between law enforcement agencies in
Ireland and the UK is not an isolated
matter. BREXIT may have an impact on
the relationship between the UK Ilaw
enforcement agencies and all the Member
States’” Law Enforcement agencies so
Ireland is not unique in having to address
this matter.

6. UK Responses to Commercial
Economic Crime in the City of
London: Possible Lessons for a
Post-Brexit City of Dublin

Presenter: Jack Nea BL
Chairperson: Ben Ryan
Rapporteur: Lauren O’Connell

Introduction

This talk began by acknowledging the
“City of London” as a major financial
centre in the EU, but is also the location
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for many instances of “commercial

economic crime”.

Following Brexit, however, there is a real
prospect that access to the European
Market for commercial entities will be
limited. Could London’s loss be Dublin’s
gain?

Should Brexit result in the further
development of Dublin as a financial
centre, this may bring an increased risk of
“commercial economic crime” to Dublin.

This talk considered three UK criminal
justice  responses to  “commercial
economic crime”:

e The Serious Fraud Office;

e “Failure to Prevent” offences; and

o Deferred Prosecution Agreements
with a view to outlining possible lessons
for a post-Brexit “City of Dublin”.

“Commercial Economic Crime”

The speaker defined “commercial
economic crime” as crimes such as fraud,
bribery or corruption, which take place in
a commercial context, and can result in
economic harm to individuals and
economies. Such crimes can be difficult to
detect, investigate and prove, because

they may:

e take place across different
jurisdictions;

e take place across complex

organisational structures;

e involve complex transactions; and

e involve technical contraventions of
law.

The Serious Fraud Office (SFO)

Following a series of scandals in the “City
of London” in the 1970/80s, the Roskill
Report  (1986) recommended the
establishment of a new organisation to
detect, investigate and prosecute serious
fraud cases due to fears that existing
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authorities could not effectively respond
to these cases, resulting in a reduced
deterrent effect and harm to the UK
economy.

As a result, the SFO was established. Its
goal is to investigate and prosecute a
“small number” of offences which are at
the highest level of criminality. In it,
investigators and prosecutors work
together to ensure that complex
investigations are carried out with
expertise and resources, from the off, to
safeguard public interest by protecting the
UK's economy.

What problem is the SFO responding to?
The SFO responds to the difficulty that
investigating and prosecuting
“commercial economic crime” is:

e resource intensive; and

® requires expertise.

How the SFO is a response to this problem
(a) Resources

The SFO expends significant resources.
Aside from its core budget, the SFO has
access to “blockbuster” funding for
resource intensive cases. Given the
potential harm caused by “commercial
economic offending”, it can be argued the
SFO increasing deterrence is money well
spent.

(b) Expertise

The SFO provides for investigation and
prosecution to be carried out by one
authority, allowing for joined-up, expert,
thinking throughout the criminal justice
response to, potentially, extremely
complex cases.

Could/does the status quo in Ireland
address that problem?

There are few examples of prosecutions of
serious economic crime in Ireland, though
it is unwise to assume that they don't
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occur. The talk considered recent
examples and their mixed results,
expense, and need for investigative and
prosecutorial expertise.

Specifically noted was that the DPP v
Fitzpatrick ~ (2016) prosecution  was
mounted following years of investigation,
became the longest and potentially most
expensive trial in the State’s history, but
collapsed after 126 days due to flaws in
the investigation process.

The speaker asked whether better results
would have been achieved in these cases,
or whether more prosecutions of these
offences may have been brought, if
Ireland had its own specialist investigator-
prosecutor. Upcoming reforms to the
Office of the Director of Corporate
Enforcement (ODCE) were noted.

“Failure to Prevent” offences

The Failure to Prevent model of offence

was introduced in the UK in the (UK)

Bribery Act 2010. This model creates a

strict liability offence. An organisation will

be guilty if:

e a person “associated”
commercial organisation,

e committed a prescribed offence,

e to benefit the organisation,

e unless it can prove that it had
organised itself adequately/reasonably
to prevent this offending.

with a

This model was also used in the (UK)
Criminal Finances Act 2017, and the UK
Ministry  for  Justice is currently
considering more general use of this
model for economic offences.

What problem is this model problem
responding to?

Prior to the Bribery Act, a prosecutor had
to satisfy the identification doctrine in
order to prove a corporation's guilt for
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bribery. This required the prosecutor to
prove a member of an organisation's high-
management satisfied the fault and
conduct requirements of an offence.

This doctrine placed significant burden
upon prosecutors, and attracted criticism
for failing to recognise the realities of
organisational operations. The effect of
the doctrine is that only small
organisations, whose high-management
engage in criminal conduct rather than
delegating that conduct to employees, can
be held accountable. This results in larger
organisations essentially having immunity.

This issue is called the Paradox of Size.

How does this model respond to this
problem?

This model is not susceptible to the
paradox of size, as wrongdoing doesn't
need to be identified in a member of high-
management.

Could/does the status quo in Ireland
address that problem?

There is uncertainty regarding what legal
test applies in  prosecutions  of
corporations for subjective fault based
offences in lIreland, including many
offences which would be used to respond
to “commercial economic offending”, e.g.
fraud offences.

The Criminal Justice (Corruption) Bill 2012,
includes a Failure to Prevent type offence.
Once the heads of the Criminal Justice
(Corruption) Bill 2017 are published, it will
be interesting to see if this remains.

The Criminal Justice (Offences Relating to
Information Systems) Act 2017 includes a
narrow form of Failure to Prevent offence
(relating to hacking offences).
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The speaker noted that, whether there
will be an expanded use of this model in
this jurisdiction is yet to be seen.

Deferred Prosecution Agreements (DPAs)
DPAs were introduced in the UK in 2013
to provide an alternative means for the
prosecutors to respond to “commercial
economic offending”.

A DPA is an agreement between a
prosecutor and a commercial entity
alleged to have committed certain
“commercial economic offences”. The
entity agrees to certain terms while its
prosecution is suspended. If, during this
suspension, the entity abides by these
terms the prosecution will be
discontinued. The entity won't receive a
conviction.

DPAs seek to achieve desired
consequences of a conviction by
requiring:

e a public statement of the facts of
offending;

e a financial penalty (similar in amount
to a criminal fine); and

e required ongoing cooperation in
criminal investigations.

DPAs also incentivise self-reporting and
cooperation by, generally, requiring these
as a pre-condition to entering a DPA.

DPAs are intended to allow for a flexible
response to offending, and so other terms
may also be agreed (such as restitution,
disgorgement, and implementation of
compliance procedures).

A DPA must be approved in public by the
court, based upon whether it is:

e inthe interests of justice; and

e fair, reasonable, and proportionate.
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Where the commercial entity breaches
the agreement the deferred prosecution
may be resumed.

What problems are DPAs a response to?

A result of “commercial economic
offending” being difficult to detect,
investigate and prove is that their

investigators, in many cases, cannot know
of, or investigate offending without some
combination of whistleblowing, self-
reporting, cooperation, and expenditure
of significant resources.

How DPAs respond to that problem

DPAs are intended to encourage

commercial entities to self-report and

cooperate by allowing them some

beneficial treatment, while also achieving

many of the consequences of conviction.

Benefits include:

e avoiding a conviction and its collateral
consequences;

e areduced financial penalty; and

e avoiding the expense and negative
publicity of a full investigation and
prosecution.

UK DPAs seek to avoid the perception that
commercial entities are “doing a deal” by
requiring that the DPA's terms and
approval, and the facts of offending are all
published.

DPAs save investigation and prosecution
resources, which can then be targeted at
other cases.

Could/does the status quo in Ireland
address that problem?

Ireland does not have a DPA scheme, but
the Law Reform Commission is currently
considering whether to recommend the
introduction of one.
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Conclusion

The speaker noted that the discussed
measures were only a selection of steps
which the UK justice system has
developed to respond to “commercial
economic offending”.

It was noted that, should Brexit result in
the further development of Dublin's
financial centre, it would be foolish to
think that “commercial economic
offending” of the type seen in the “City of
London” will not also threaten a “City of
Dublin”.

If such offending begins to further affect
Ireland, we must have a discussion about
whether we might wish to emulate our
common law neighbours in some of the
steps that they have taken.

Discussion

The discussion centred on the potential
responses to “commercial economic
offending” which Ireland might adopt, and
debated topics including why a
commercial entity might self-report their
criminal conduct. The speaker suggested
that the above responses, together,
increase the likelihood of successful
prosecution  where  wrongdoing s
detected which, in turn, encourages self-
reporting in order for commercial entities
to access the comparative benefits of a
DPA.

An attendee pointed out that, in the DPP v
Bowe, McAteer, Casey and Fitzpatrick
(2016), convictions were secured against
Messrs Bowe and McAteer and upheld on
conviction. Mr Casey was convicted,
though there is one final issue for the
Court on appeal. Mr Fitzpatrick was
acquitted. It was suggested that this was
the largest “commercial economic crime”
investigation by the Gardai, and the trial
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judge commented on the professionalism
and thoroughness of the investigation.

It was also noted by an attendee that the
reason why the DPP v Fitzpatrick (2016)
was the longest trial in the state’s history
was because three months of the trial
were spent in legal argument in relation
to issues concerning the investigation.

The discussion included issues of
procedural reform of the pre-trial process
and rules of evidence in “commercial
economic crime” prosecutions, with
reference being made to reforms which
have previously taken place in the UK
following recommendations of the Roskill
Report.

The Chair confirmed that a package of
measures  on Ireland’s  corporate,
economic and regulatory framework was
almost finalised and would cover many of
the issues raised in the workshop.

7. The Asylum and Immigration
Implications of Brexit

Presenter: Dr. Ciara Smyth, School of
Law, NUI Galway

Chairperson: Jim Mitchell

Rapporteur: Tina Cronin

Dr. Ciara Smyth opened the presentation
with a concise background on so-called
‘third country national’ immigration and
asylum. To discuss the potential
implications of Brexit in this area, Title V
of the Treaty on the Functioning of the
European Union (TFEU), Area of Freedom,
Security & Justice, Chapter Two (Policies
on border checks), asylum and
immigration were explored. Chapter Two
articles cover four areas which formed the
focus of the presentation. These were:
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e Schengen (Art 77)

e Control of irregular migration (Art 79)

e Facilitation of regular migration (Art
79)

e The Common European Asylum
System (Art 78)

Schengen

Schengen is the combination of abolition

of internal borders and ‘flanking’

measures for external EU borders to

guarantee free movement within the

Schengen area. To facilitate this,

participating countries employ the below

arrangements:

e Schengen Borders Code

e Visa Code

e Visa Regulations (Schengen ‘Black’ and
‘White’ lists which literally comes
down to black or white)

e Visa Information System (VIS)

e Schengen Information System (SIS)

e European Border and Coast Guard
Agency

Control of Irregular Migration

Secondary EU legislation governing the

control of irregular migration includes:

e Returns Directive

e EU readmission agreements with third
countries

e Directive defining and criminalising
human smuggling

e Directive on preventing and
combatting trafficking in human
beings and protecting victims

e Directive on residence permits for
victims of trafficking

e Employers’ sanctions directive

Facilitation of Regular Migration

The EU needs immigrants (owing to
declining and ageing population) and has
sought to harmonise, to a very minimal
degree, member state legislation on third
country national entry and residence.

There is not a single comprehensive

directive but a sectoral approach, as

outlined below. Third country nationals

are supposed to be treated ‘“fairly’ vis-a-vis

EU citizens exercising free movement

rights but on closer scrutiny the treatment

is not equal.

e Regulation on uniform format for
residence permits

e EU Blue Card directive

e Student’s and researcher’s directive

e Family reunification directive

e Longterm residence directive

e Single permit directive

e Seasonal worker’s directive

e Intra-corporate transferee’s directive

The Common European Asylum System

Phase One:

e Dublin and Eurodac Regulation
(‘Dublin 11)

e Reception Conditions Directive

e Asylum Procedures Directive

e Qualification Directive

Phase Two:

e Recast Dublin and Eurodac Regulations
(‘Dublin 11’)

e Recast Reception Conditions Directive

e Recast Asylum Procedures Directive

e Recast Qualification Directive

e EASO Regulation

Phase Three:

e Proposal for 2nd Recast Dublin and
Eurodac Regulations (‘Dublin IV’)

e Proposal for 2nd Recast Reception
Conditions Directive

e Proposal for Asylum Procedures
Regulation

e Proposal for a Qualification Regulation

e Proposal for Regulation elevating
EASO to an agency
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Simplified scenario

A simplified scenario is imagined whereby

Ireland is fully part of EU immigration and

asylum law and Northern Ireland does not

exist! Under this scenario, Brexit would

have the following consequences:

e UK leaves EU and develops own
immigration and asylum law

e Ireland stays in EU and continues to
apply EU immigration and asylum law

e lIreland becomes the EU’s Western
external border which will cause
‘flanking’ measures along Ireland’s
border with the UK (NI)

Complicated (real) scenario

The situation is now complicated to
accord with reality. There are two
complications.

The first complication lies in the fact that
neither Ireland nor the UK was ever fully
part of the harmonised immigration and
asylum zone. This is reflected in Protocols
to the Lisbon Treaty, annexed to the TEU
and TFEU:

e Protocol 19 on Schengen

e Protocol 21 on the AFS)

As a result, Ireland and the UK can opt in
(or not) to EU immigration and asylum
measures. This has led to ‘harmonisation
a la carte’ i.e. an extremely complicated
patchwork of not entirely overlapping opt-
ins! What does this mean for Ireland and
the UK? It means that large areas of
immigration and asylum are a matter of
domestic law in these two jurisdictions.

The second complication relates to the
Common Travel Area (CTA), an agreement
between Ireland and the UK regarding
free movement between the two
jurisdictions. This is recognised in
Protocol 20 annexed to TEU and TFEU on
the right of UK and Ireland to maintain
external border controls for as long as CTA
is maintained. The Common Travel Area
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also has important peace-dividend/Belfast
Agreement implications and militates
against a ‘hard’ Northern Ireland border
with the Republic. Consequently, the
border and the CTA are important areas of
negotiation between the UK, Ireland and
EU.

Questions to be resolved?

Is it necessary to maintain the status
quo? In other words, should we maintain
greater alignment with UK rather than EU
immigration and asylum policy? Do we
retain our continued flexibility viz. EU
immigration and asylum measures? The
answer is complicated. The CTA mandates
continued flexibility re Ireland’s
participation in Schengen because some
Schengen measures would require a hard
(external) border with Northern Ireland
and abolition of (internal) border control
between lIreland and mainland EU. But
other immigration and asylum measures
are different since many have no cross-
border implications and some allow
Member States to retain a high degree of
sovereignty. Such measures would not
necessarily be incompatible with the CTA
or a ‘soft’ border.

In the alternative, Given Brexit, should
Ireland be closer to Brighton or Berlin? In
other words, is greater Ireland-EU
harmonisation on immigration and asylum
desirable? Again, it'’s complicated and a
matter of perspective:

e State perspective (‘sovereignty reflex’)
e Human rights perspective

e EU integration perspective

e Economic, social & politico-cultural

perspectives

Discussion

Participants were interested in
understanding the ramifications of Brexit
on the existing common standards
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regarding asylum, particularly the Dublin
regulation.

The UK is likely to want to remain bound
by Dublin rules, which allocate
responsibility for any given asylum claim
to (generally) the first EU Member State
which  the asylum seeker enters.
However, there is likely to be a legal
challenge to transferring asylum seekers
from Ireland (or any other EU Member
State) to the UK if the UK is no longer
bound by the other instruments of the
Common European Asylum System, on
safety grounds.

However, if there is no Dublin rules and
no hard border, Ireland could become a
‘back door’ channel to the UK for asylum
seekers. But this is more a problem for
the UK than for Ireland.

Another question posed related to
‘unaccompanied  minors’ in  direct
provision and whether a greater
alignment with EU standards might
improve their situation. Dr. Smyth

explained that unaccompanied minors are
no longer susceptible to direct provision
and are relatively well looked after in a
care context. However, accompanied
children are not faring so well, with some
children spending their entire childhoods
in institutionalised living. If Ireland were
to opt into the Reception Conditions
Directive their situation would be
improved somewhat.

The discussion highlighted a continual
theme of Dr. Smyth’s presentation - that
is, in the case of Asylum and Immigration
implications of Brexit ‘there is no easy
answer to difficult questions’.
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8. Brexit, Bordering and the Free
Movement of People

Presenter: Professor Cathal McCall,
Queen’s University Belfast
Chairperson: Tony O’Donovan

Rapporteur: Megan McGovern

Introduction

The complex issue of borders between the
United Kingdom of Great Britain and
Northern Ireland has come to prominence
with the approaching date of Brexit. With
the Irish border being the only land
border that the UK shares with another
European member state, the potential for
conflict and the fear of re-occurring acts
of the violent past come to mind.

Prime Minister Theresa May insisted that
Britain will ‘take back control’ of its laws, a
quote which proved central to inspiring
the creation of Brexit. With state borders
being the principal foci for retaining
control, the issue as to the type of Border
that will take precedence has arisen. It
has been suggested that hard borders of
the future may be increasingly reliant on
technology. For instance, The Legatum
Institute has proposed “the persistent
surveillance of the border region” by
drones after Brexit. However, experts
believe that technology is not the
solution. Taking into account the history
of Northern Ireland’s border security, it is
clear that a difficult decision lies ahead.

Irish borders of the past

Images that come to mind of Northern
Ireland’s borders in the past are the
memories of soldiers dressed in
camouflage uniforms, armed with rifles.
The ‘Troubles’ which was responsible for
claiming more than 3,600 lives between
the years of 1969 and 1996 serve as an
important reminder that the past cannot
be repeated and so the idea of a hard Irish
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border after the implementation of Brexit
seems like an absurd one.

The idea of bordering Britain first came to
light in 1940. Following the fall of France
to Germany that year, security concerns in
Britain meant that travellers coming from
Ireland had to carry passports or a certain
amount of travel documents with them in
order to successfully enter Britain. It was
not until 1952 that a full return of
freedom of movement in a common travel
area was established once again.

Partial bordering of Britain became
evident again in 1974 following the
bombing of two pubs in Birmingham.
Bombs exploded in two public houses in
central Birmingham killing 21 people and
injuring 182 others. With this came the
Prevention of Terrorism Act 1974, which
granted police in Britain the right to
arrest, detain and bring people in for
qguestioning if they were suspected of
involvement in the preparation of an act
of terrorism in Britain. The government
was granted the power to deport people
back to Ireland from Britain as well as
prohibiting people from moving to Britain
from the North. Following this was the
devastation brought by the Belcoo-
Blacklion Railway Bridge which was
collapsed by the Royal Ulster Constabulary
in 1976.

The idea of re-introducing a hard Irish
border following the post 1998 era of
minimal border security threat is certainly
controversial. We must stop looking at
problems and focus on potential locations
for border control regimes.

Where could a Brexit border control
regime be established?

Post-Brexit, the Republic of Ireland will
continue to remain open to European
citizens. The assumption that the Irish
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border will be the key element for

asserting control is problematic. The

reasons for this are

e The Irish border meanders for
approximately 500km across the
Island of Ireland

e The island of Ireland has

approximately 200 crossing points

e lIreland has the densest cross-border
road network in Europe

e Key arterial roads can cross the border
more than once (for example the
direct route from Cavan town to
Dungannon crosses the border a
minimum of five times)

Even at the height of the troubles in the
1970s and 1980s in Ireland, the border
security regime remained partial. This
was a result of the British government
recognising that a continuous hard border
would play into the hands of Irish
Republican insurgents.

The future of borders

After the Brexit referendum, the Prime
Minister, Theresa May, stated that
‘nobody wants a return to the borders of
the past’. If so, then what can we expect
the borders of the future between the
Republic of Ireland and the North to look
like? The intervention of the Frontex
European Border Guard Teams, which
currently travel the EU’s external frontier
searching for migrants, could be a
possibility. Unfortunately, the remit of
Frontex doesn’t run to the island of
Ireland as a result of neither the State nor
the UK being a member of the Schengen
border regime.

Following the Brexit referendum in June
2016, it seemed that the UK government
was cognisant of the risks involved with a
hard control bordering of Ireland. If hard
bordering were to be re-introduced, this
could result in
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e The re-introduction of customs
checkpoints on cross-border arterial
routes

e The closure of scores of secondary
cross border roads and

e The establishment of a border security
regime to assist in supporting
infrastructure and vulnerable customs
officials

What if Northern Ireland were to remain
in the European Union Customs Union? It
was suggested by the presenter of the
workshop that a special non-tariff deal
could be reached between a reinstated
Northern Ireland Executive and the UK
government on Northern Ireland’s goods,
capital and services which enter Britain.
This alternative could be easier and less
costly to establish and manage. It would
also respect the majority of the Northern
Irish who voted to remain in the European
Union.

Conclusion

Britain is a de facto state and its borders
are evidently fuzzy. The UK’s government
has shown disinterest in the border aspect
in Brexit negotiations. For Britain’s
political class, it has been suggested that
there isn’t any express interest in Ireland
and this extends to the media. Thus, the
UK’s borders as a principal for ‘bringing
back control’ may retreat to Britain’s
quest for clear borders from those
unwanted outsiders. Will technology play
a key role? It is unclear what will happen
and only time will tell.

Discussion

Participants recalled their memories of
soldiers along the borders in the 1970s
and 1980s. They expressed their views on
how the border, which was once seen as
symbolic, has been played down since the
Belfast agreement.
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It was suggested by participants that a
border is of significant cultural importance
and a key economic resource. Concerns
were expressed about the potential re-
introduction of a hard border. If Northern
Ireland doesn’t remain in the EU Customs
Union, there’s a possibility that Britain
might not implement an alternative
Customs Union resulting in opportunities
for illegal activities to take place.
Currently, there appears to be a lack of
security checks on ferries coming in from
the UK, and Brexit will result in
increasingly stricter checks on the borders
at the ports.

There was also a discussion on how the
Common Travel Area has become like
Schengen, which is a border security
regime itself. It was acknowledged that
the sharing of databases between Ireland
and Britain is well advanced. It was also
suggested that there is a security aspect
to the common travel area which people
do not recognise.
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