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1.
Introduction

This submission begins with a general discussion of the objectives of criminal sanctions and a focus on restorative justice as an alternative or complement to the mainstream justice system. It then responds to the questions posed in the discussion document.

2.
Purpose of Sanctions

The discussion document lists five purposes of criminal sanctions (page 7) – punishment, incapacitation, deterrence, rehabilitation and reparation. Sanctions are imposed in the interests of justice, but many would question whether the interests of justice can be served without a central focus on victims. Some would go further and say that the aim of justice should really be about restoring the situation that existed for victims, offenders and communities prior to the offence being committed. The traditional criminal justice system performs poorly on putting victims (individuals or communities) centre stage even though they are the ones most directly affected by a crime. It also performs poorly as regards restoration of the pre-existing situation. These are recurring themes of restorative justice and of this submission.  

In some ways, focusing on criminal sanctions is focusing on the wrong issue. Without diverging too far from the theme of the discussion document, it should be recognised that an alternative view is possible. According to that view, the tasks of controlling crime and dispensing justice may not always be appropriate to the criminal justice system and judicial punishment may not be a good tool for accomplishing these tasks. Advocates of restorative justice might argue that we should not rely solely on State and professional employees but instead or, more realistically, as well, let ordinary people define and deal with their own crime problems.  

The retributive justice system may get it wrong in a number of ways:

· by seeing crime as a violation of the State rather than a violation of one person or persons by another

· by focusing on blame, guilt and the past rather than on problem solving, obligations and the future

· by establishing an adversarial relationship and process as the norm rather than dialogue and negotiation 

· by imposing a measure of pain to punish and deter rather than restitution as a means of restoring and reconciling

· by defining justice by intent and process, following the right rules, rather than by right relationships and outcomes

· by obscuring the interpersonal conflictual nature of crime 

· by replacing one social injury with another rather than focusing on repair of harm

· by largely ignoring victims and assigning offenders a generally passive role, accepting guilt or having representatives speak on their behalf rather than putting victims and offenders centre stage

· by defining offenders’ accountability in terms of accepting punishment  rather than in terms of understanding the impact of their actions and helping decide how to make up

· by stigmatising offenders in ways that are difficult to repair and 

· by not encouraging or providing space for repentance and forgiveness.

This dichotomy between retributive and restorative justice systems is somewhat forced but nevertheless highlights key differences and objectives of the respective systems. Restorative justice emphasises the process as well as the outcome and seeks to be as inclusive as possible. 

Claimed benefits of restorative justice include greater levels of satisfaction with the quality of justice for offenders and victims, rates of re-offending that are lower or at least no worse and lower costs. There is a growing evidence base to support these claims.

As regards the overarching objective of public protection and reduction in crime, it is hard to argue that the traditional criminal justice system is particularly successful, or any more successful that a restorative system might be. The emerging evidence is in fact that restorative justice is at least as effective and in many cases more effective that traditional methods in reducing re-offending by offenders. It achieves this among other ways by holding offenders individually and directly accountable to their victim and to people who are important in their lives, by giving all participants a voice, by treating people respectfully, by giving offenders a deeper understanding of how their actions harm others, by giving other participants an better understanding of the offender, by keeping offenders in their communities and by supporting offenders in their efforts to avoid re-offending. 

Punishment is not the focus or objective – restitution is. “Inflicting some kind of loss on the offender” has to be seen through a different lens. The offender may or may not be at a loss in a material sense at the end of a restorative process but any restitution to the victim will be to repair harm and will be undertaken voluntarily rather than imposed as a pain for moral or deterrent reasons.

Incapacitation is not necessary in the restorative justice view except for the most dangerous or prolific of offenders and even where incapacitation is deemed necessary, it can have restorative elements. ACJRD is certainly not arguing for abolition of prisons.

Individual (or specific) deterrence is achieved under restorative justice through the restorative process because of the greater accountability, understanding and support involved. It is generalised to others through a wider understanding of the harms caused by the offending behaviour, which is shared among the offenders’ peers and supporters in a more roundabout way, over time. Restorative justice looks weaker in terms of general deterrence but, again, the traditional criminal justice may not be as effective as is generally assumed.  

Rehabilitation is more likely to be achieved through a restorative process for the same reasons. A distinction is typically made under restorative justice between what offenders do and who they are as people. The deed is shamed, not the offender. It is made clear to offenders that they can put the event behind them. Re-integration is also more likely if the offender has had an opportunity to express remorse and/or an apology directly to the victim.

Reparation explicitly offers a direct benefit for the victims of crime. However, even reparation is only partially restorative if it is negotiated or imposed without the direct involvement of victims (as well as offenders). The victim should have an active role in choosing the type and amount of reparation. Restorative processes offer the best prospect of effective involvement that satisfies victims’ needs.

ACJRD agrees with the view of the National Commission on Restorative Justice in their final report (Dec 2009) on the potential of restorative justice and the Commission’s recommendations set out on page 16. We recognise the challenges set out on page 17. We understand how restorative justice can be presented as a soft option compared with a court appearance, but the reality is very different: offenders often do not play a very active role in court but find the direct restorative encounter with the victim particularly hard. This message needs to be got across. Funding is a particular challenge in the current economic climate and recognising that simultaneous funding of two systems is required initially and that the pay-off from restorative systems is more likely to be the avoidance of future costs rather than savings from a curtailment of retributive systems. (We note that the National Commissions’ report does suggest that restorative justice case costs would be less that alternative sanctions in current cautioning and diversions programmes.) 

ACJRD also questions the received wisdom that restorative justice is only suitable for less serious or minor offences, especially if committed by juveniles or first-time offenders. There is increasing evidence that restorative justice can be used effectively with the most serious offenders.  
3.
Non Custodial Sanctions – Questions for consideration

3.1
To what extent do non-custodial penalties meet the objectives of sanctions and, in particular, contribute to crime reduction and public protection?

The view of restorative justice advocates would be that non-custodial penalties are likely to be more effective if they are embedded in a restorative process that involves communities and those directly affected by the offences. This is for all the reasons outlined in the discussion above on the purpose of sanctions and the respective merits of traditional criminal justice and restorative justice systems.

Community Service Orders can be seen as partially restorative, at best, since they are generally imposed as punishments in lieu of imprisonment, usually without much discussion with the offender and will be experienced as punishments as a result. Depending on the nature of the community service, it may also be experienced as stigmatising and shaming. 

Probation Orders or suspended sentences may involve a significant rehabilitative element and can be quite restorative in that respect. However they lack restorativeness in other important ways by, for example, focusing typically on the offender rather than the victim or the community. These latter may benefit indirectly but the victim focus that is not the main objective. 

Other non-custodial penalties that involve reparation are limited in practice, with only two restorative justice projects engaging with adult offenders. Even these laudable programmes rarely have direct engagement with those most affected by their criminal behaviour. Victim participation must, of course, be voluntary and many opt not be involved in face to face contact with the offender. Community representatives are involved in reparation panels which can be said to be restorative in that sense. At juvenile level, benefits of victim and community involvement have already been shown through the Garda restorative conferencing and cautioning programme. 

3.2
What improvements can be made to increase the effectiveness of the existing non-custodial penalties?

With a restorative approach to crime, the local community and victims of crime could play an active part in partnership with existing State agencies such as the Probation Service, the Court Service and the Gardaí, and within existing structures such as the Community Policing fora to ensure that non-custodial penalties worked effectively.  Restoring a relationship between offenders and the individuals they have harmed and the local community as a whole can lead to greater community satisfaction with sanctions and less re-offending. Effectiveness is also more likely to be increased through respectful and meaningful involvement and support for the offender.

Local communities have shown great creativity and resilience in building up community level supports for marginalisd families and individuals. The criminal justice system can benefit through a more structural input from local community agencies to support the rehabilitation and re-training of offenders with the aim of keeping them away from offending in the future. 

Currently pre-sanction reports are the preserve of professionals in the Probation Service. Community engagement in the process of assessing risks and needs of offenders is desirable to ensure community safety and enhance local community satisfaction with the administration of justice.

3.3
Could greater use be made of the existing non-custodial penalties? If so, in what circumstances?

Currently reparative sanctions include Compensation Orders and the Court Poor Box but these are used inconsistently without victim or community input. If restorative approaches were universal, victims could request specific compensation for items stolen or destroyed or suggest a particular local charity which has value and meaning for them as the recipient of the Court Poor Box. If the offence has damaged the whole community, then community structures such as local Community Councils or Community Policing Fora could be given a voice in suggesting where financial compensation should go.

Community Service Orders could be used more systematically and consistently by engaging with those directly affected by the crime, both individuals and the local community. 

Suspended sentences can often be controversial and victims may have safety concerns if the offender is living locally. Greater use may be more acceptable if the decision is the product of a process that involves the victim, the community and the offender side in a meaningful dialogue, rather than being imposed by State representatives without consultation with those most affected or at risk through the suspension. Again, facilitating the victim’s voice and engagement with local community structures can give reassurance that satisfactory conditions are in place and are being complied with. Community support for offenders in their attempts to stay away from offending behaviour is also vital but must be harnessed through appropriate structures and activities. 

3.4
How can non-custodial sanctions which do not automatically lead to a custodial sanction in the event of non-compliance be developed?

Local communities and groups know the offenders and the issues involved in their behaviour. Local creativity and knowledge can assist the criminal justice system to come up with innovative ways of responding to non-compliance in non-custodial sanctions. Restorative approaches such as community conferencing and Victim Offender Mediation can assist in finding solutions to the problem of punishing an offender for non-compliance without reverting to custodial sentencing. If the offender is facilitated to address the harm they have been responsible for, this will increase compliance. Experience shows that offenders who have been involved in a restorative process are more likely to comply with agreements or orders. Experience also shows that many victims are satisfied by the same process even if agreements or orders subsequently break down. Reasons for non-compliance need to be explored and offenders encouraged and supported to re-engage. The risk of imprisonment for non-compliance makes it all the more important to avoid net-widening or up-tariffing – in other words that non-custodial sanctions are imposed only where a custodial sentence would have been considered as the alternative.

3.5
What can be done to ensure that non-custodial sanctions address offending behaviour?

Embedding the sanctions in a restorative process is the most likely way to address offending behaviour. Engagement with the victims for example gives offenders a stark reminder of the actual harm caused to real people by their offence and they find it hard to hide behind excuses. This can motivate them to amend their behaviour, especially if allied to measures that support them in their efforts. The acknowledgement by a victim of any remorse shown by the offender or an apology where freely given can also be a powerful driver for offenders to address their behaviour. This can assist the offender in treatment programmes for drug and alcohol dependency they may need to undertake to ensure that any behaviour change is lasting. 

3.6
Could non-custodial sanctions be used to make up for any shortfalls in public service provision? If so, how?

The primary aim of non-custodial sanctions should be to avoid incarceration in appropriate cases and enhance public protection. The aim should not be to make up for shortfalls in public service through provision of chain gang type labour. However, it is legitimate that communities should benefit and many offenders come from communities that are disadvantaged. A challenge would be to make sure that communities benefited proportionately. Community and victim involvement in decision-making would help ensure that this occurred.

As cutbacks reduce local services such as maintenance of public open spaces and community leisure and sports facilities, the involvement of offenders can provide extra benefits for the community.  Likewise, the reduction in Fás Community Employment Schemes will have a damaging effect on marginalised communities who have relied on scheme trainees to carry out a lot of caretaking, maintenance and other vital work at local level in community buildings and spaces. Community Service Orders have potential to fill the gap, particularly if structured to allow continuous commitment of offenders over longer periods. 

The element of unpaid work carried out by offenders through the Community Service Orders needs to be acknowledged publicly, without stigmatizing them. It should also be made part of a public education programme to underpin the expansion of non-custodial sanctions. 

3.7
Should all non-custodial sanctions require a statutory basis?

The National Commission on Restorative Justice has recommended that restorative justice for adults be put on a statutory basis as is currently the case for juvenile offenders. We agree. Restorative justice options in the Community Service Orders, Adult Cautioning Scheme, Behavioural Orders and Probation Service Orders would benefit from being put on a statutory basis as this would encourage their widespread adoption and promote best practice. District Court Judges are more likely to make greater use of schemes which have a statutory basis. Legislation would establish the basis on which greater cooperation can take place between the existing statutory criminal justice agencies and local community structures who can engage the offender, the victim and the community. Legislation could also require judges to consider restorative options and give reasons why they considered a custodial sanction the only appropriate decision.

3.8
What kind of role should communities have in the operation of Community Service Orders?

Decisions on the operation of a community service order should ideally take place in a restorative forum that involves community and victim as well as offender. The restorative forum could take the form of mediation if parties are agreed and could set out arrangements for supervision as well as nature and quantum of the community service. The experience of the community service should also take place within a restorative ethos that is supportive and respectful. 

3.9
What types of non-custodial sanctions might be appropriate for less serious but prolific offenders?

It is not certain that different non-custodial sanctions need to be applied to prolific less serious types of offenders. Inclusive restorative processes are more likely to get to the heart of what causes the serial offending and identify potential solutions tailored to the individual.

3.10
What type of non-custodial sanctions do you think are the most cost-effective?

Non-custodial sanctions that emerge from restorative processes are likely to be the most cost-effective because the offender will be more committed to the outcome. The involvement of communities may reduce the need for oversight by state professionals in some instances.

4.
Imprisonment

The ACJRD sub-group on restorative justice considers that restorative justice has significant potential at all stages of the criminal justice process, including imprisonment. Restorative justice is not a one-size-fits-all approach and different degrees of restorativeness can be achieved in different contexts and scenarios. 

It has been argued at the beginning of this submission that, recognising that imprisonment is necessary for a sub-group of offenders, it may not be as effective as generally assumed in achieving many of the objectives of the administration of justice. As an outcome, it does not always satisfy victims (and usually does not satisfy their needs for involvement, restitution/reparation, etc). It is results in, or is at least associated with, a sizeable reduction in reoffending (although some offenders might be unlikely to re-offend anyway for a variety of reasons). Nevertheless significant numbers do re-offend and some become more entrenched in a criminal lifestyle. Imprisonment does serve as a punishment on behalf of society and does incapacitate at least for the duration of the period of incarceration. It is not clear that it serves as a deterrent for the individual or for others. Its general effectiveness in terms of rehabilitation is also open to doubt notwithstanding individual successes. It is poor, to say the least, in terms of achieving reparation.

Imprisonment should be used as a last resort. Where judges have discretion in sentencing, they should be required to consider non-custodial alternatives and explain clearly why custodial sentences were required. Decisions should be informed by reports to the court that are informed by restorative processes to the maximum extent possible. 

Imprisonment is not the only realistic option for prolific minor offenders, as discussed above.   

Temporary releases and sentence planning generally can be most effective if informed by restorative processes at the pre-sentence stage and at the sentence management and pre-release stages.

5.
Sentencing policy 

As argued at the beginning of the submission, victim interests are best served through a restorative process deliberating on the appropriate response to a crime, with appropriate safeguards and standards in place. Victims are not adequately involved in the court-based criminal justice system. Victim impact statements give them a limited voice for certain types of crime but at a late stage in the process. Important protections are also in place for certain types of crime, e.g. sexual crimes. This is not enough. In cases where offenders plead guilty, victims have no opportunity to get information direct from the offender on matters that can be very important to them (for example, on the circumstances of a crime involving a loved one or if and why victims were picked on). If an offender offers an apology in court, it can easily sound insincere or of questionable motive. Restorative justice offers opportunities for genuine dialogue and understanding.

ACJRD Working Group on Restorative Justice 
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